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QUESTION PRESENTED 

1. Whether the court below erred in directing a verdict 
for defendant at the close of plaintiff’s case, in a suit for 
damages resulting from injuries received on a “water- 
slide ” in a public swimming pool, where the uncontroverted 
evidence of the plaintiff showed that (1) plaintiff was a 
17 year old boy on his first visit to the pool (2) plaintiff 
was a paying customer (3) defendant had no attendant at 
the slide (4) defendant had no warning sign or instructions 
at the slide (5) the slide had a steep 40° slope and (6) plain¬ 
tiff caught his arm in a structural defect in or about the 
slide. 

2. Whether the trial court, in directing a verdict against 
appellant in the face of the evidence set forth in question 1 
above, deprived appellant of his constitutional right to a 
trial by jury as provided in Amendment 7 of the Con¬ 
stitution. 

3. Whether the court below erred in not allowing plain¬ 
tiff to elect to go to the jury on the theory of res ipsa 
loquitur. 
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IN THE 


United States Couit of Appeals 

For the District of Columbia Circuit 


No. 12,030 


RALPH J. HAYES, Appellant, 
v. 

THE GLEN ECHO PARK COMPANY, INC. 
A Corporation, Appellee . 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment of the United States 
District Court for the District of Columbia granting de¬ 
fendant’s motion for a directed verdict at the close of plain¬ 
tiff’s case. This Court has jurisdiction pursuant to 28 
U.S.C.A. 1291. 
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STATEMENT OF THE CASE 

On June 22, 1947, appellant, a boy 17 years of age, ac¬ 
companied his aunt and uncle to Glen Echo Amusement 
Park at Glen Echo, Maryland, and entered the public swim¬ 
ming pool therein as a paying business guest. Appellant 
had never been in the pool before. The pool contained a 
water slide, i.e., a slide 17 1 /-! feet high with a 40° sloping 
chute down which swimmers could slide into the water. 
The slide was ascended via a ladder from the edge of the 
pool. Appellant ascended the ladder, seated himself in a 
normal position at the top of the slide with his hands 
clutching the sides thereof between the rails of the slide 
and some projecting structural braces, and released him¬ 
self for the descent. He felt a sharp pain in his right arm, 
which had become caught in and about the apparatus, and 
upon arrival at the foot of the slide appellant found he had 
a broken arm and lacerations around his right wrist. There 
was no warning sign or instruction notice at or near the 
“water slide” and there was no life-guard or attendant at 
or near the slide. (J.A. 1-30). 

SUMMARY OF ARGUMENT 

Questions of negligence and proximate cause are issues 
of fact and must be submitted to the jury. Appellant’s evi¬ 
dence showed he was injured on appellee’s slide, the slide 
was high and steep, it had a structural defect in the way it 
was built creating a trap for the unwary, it had no warning 
sign and no attendant. Thus, appellant made a prima facie 
case of negligence for the jury and the court below erred in 
directing a verdict for appellee at the close of appellant’s 
case. 

In any event, appellant was entitled to go to the jury on 
the theory by res ipsa loquitur , since the mere fact appel¬ 
lant was injured on an inherently dangerous device raised 
a presumption of negligence on the part of appellee which 
was not rebutted by appellee. 


ARGUMENT 


1. Appellant's (plaintiff below) evidence made out a 

prima facie case. 

Questions as to negligence and proximate cause are 
issues of fact. Davis v. Professional Building Corporation, 
99 A. 2d 754, (D.C. Mun. App. 1953), Hecht Co. v. 
Leite, 99 A. 2d 87 (D.C. Mun. App.), Collier v. Young, 94 A. 
2d 645 (D.C. Mun. App.), Eesley v. Rottellis, 61 A. 2d 564 
(D.C. Mun. App.). Appellant’s uncontradicted evidence be¬ 
low showed injury on appellee’s slide, which was high 
and steep enough to support an inference of inherent 
danger, his arm was cut and broken in normal use of the 
slide, which would support an inference of inherent danger 
from faulty construction creating a trap for the unwary, 
there was neither a warning sign nor an attendant, each 
of which is an omission sufficient to support an inference 
of negligence and proximate cause. These were factual is¬ 
sues, or at best mixed questions of fact and law, and the 
court below erred in taking the case from the jury. Gurniing 
v. Cooley, 58 App. D.C. 304, 30 F. 2d 467, aff’d 281 U.S. 90. 

Appellee owed appellant a duty of more than ordinary 
care in maintaining the ‘ 1 water-slide” involved herein. The 
question of whether appellee failed in that duty was for the 
jury. Kehoe v. Central Park, 52 F. 2d 916 (CCA 3). 

Appellee owed appellant a duty of having a warning 
sign on the water slide involved herein. Vukas v. Qeuvira, 
166 Kan. 439, 201 F. 2d 685; Ross v. The Breakers, 49 A. 2d 
14,134 N.J.L. 489; Brown v. Rhoades, 126 Me. 186,137 Atl. 
186; Levy v. Cascades Corp., 289 N.Y. 714, 46 N.E. 2d. 343. 
Cf. Hahn v. Perkins, 228 N.C. 727, 46 S.E. 2d 854. Failure 
to provide a warning sign or adequate instructions for plac¬ 
ing the hands and arms in use of the slide was a negligent 
omission which created a foreseeable risk. Possible use of 
the slide by a young and inexperienced boy who needed in¬ 
struction and guidance was within the risk created by appel¬ 
lee. Brown v. Rhoades, 126 Me. 186, 137 Atl. 58; 63 Harv. 
Law Rev. 671, 65 Harv. Law Rev. 188. 
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Appellee owed appellant a duty of care in providing an 
attendant on the “water-slide,” S dig son v. Victory Pool, 66 
X.Y.S. 2d 453, 455; Ross v. The Breakers, supra; Langheim 
v. Swimming Pool Association, 237 Iowa 386, 21 X.W. 2d 
29S; cf. Hahn v. Perkins, 228 X.C. 727, 46 S.E. 2d 854 (and 
eases cited therein), and a duty not to have the water slide 
slanted at a dangerous, steep angle, Whyte v. Idora Park, 
29 Colo. App. 342, 155 P. 1018, and a duty not to provide a 
“water-slide” that was too high for safety, Whyte v. Idora 
Park, supra; Levy v. Cascades Corp., supra, and a duty to 
provide a slide without hidden structural or other defects or 
dangers, Kenny v. Douglas Association, 299 X.Y.S. 3S4, 252 
App. Div. 780; Carlin v. Smith, 148 Md. 524,130 Atl. 340, 44 
A.L.R. 193. The onus of providing all “practicable protec¬ 
tion and warn(ing) of all significant dangers” was on ap¬ 
pellee. Uline Ice Co. v. Sullivan, S8 App. D.C. 101,1S7 F. 2d 
S2: see also Heller v. Select Theatre, 187 F. 2d 649; Seligson 
v. Victory Pool, and cases cited, supra. “Where a youngster 
is involved, as in the case at bar, the degree of care owed is 
higher. U.S. v. Benson, 88 App. D.C. 45, 185 F. 2d 995; 
Chickering v. Lincoln Power Co., 11S Me. 414,108 Atl. 460, 
462; Brown v. Rhoades. 137 Atl. 58, 53 A.L.R. 834, 838. 
These are all jury questions, erroneously taken from the 
jury, to the great prejudice of appellant. Gunning v. 
Cooley, supra. 

In so far as appellant has been able to determine, there 
have been no reported “water-slide” cases before this 
Court, nor have there been any before the Maryland courts. 
In those jurisdictions where cases have been reported deal¬ 
ing with “water-slides” and towers, the question of injury 
of an infant invitee has been held for the jury. Thus, in 
Kenny v. Douglas Manor Association. 299 X.Y.S. 384, 252 
App. Div. 780 (15 year old child injured on water slide be¬ 
cause of alleged structural defect), Levy v. Cascades Corp., 
289 X.Y. 714, 46 X.E. 2d 343 (16 year old killed on 17V 2 foot 
slide with “Danger” sign), Grove v. D y Allesandro, 235 P. 
2d 826 (person injured diving from 20 foot water slide 
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tower), Vukas v. Qeuvira, Inc., 166 Kan. 439, 201 P. 2d 685 
(person injured diving into shallow water), Ross v. The 
Breakers, 49 A. 2d 14, 134 N.J.L. 489 (11 year old boy in¬ 
jured diving into pool, question of negligence in failing to 
maintain lifeguard for jury), Whyte v. Idora Park Co., 29 
Colo. App. 342,155 P. 1018 (person injured on slide because 
it was too steep), and Seligson v. Victory Pool, 66 
N.Y.S. 2d 453, 187 Misc. 1067 (person cut on glass in pool), 
the courts have left the question of negligence, assumption 
of risk, contributory negligence, and reasonableness of care 
to the jury. It is submitted that this is the fair and reason¬ 
able rule to do substantial justice in the case at bar. Ap¬ 
pellee is in the amusement business for profit. It caters 
not only to the wise and strong, but to the weak, the inex¬ 
perienced and even the foolish. It invites the public to use 
its “water-slide” for play purposes. It must be held to 
foresee that its patrons will assume its amusement devices 
to be safe beyond question, Kehoe v. Central Park Co., 52 
F. 2d 916, 918, and that if there is danger, there will be a 
sign or attendant, or at least instructions for use. Watford 
v. Evening Star, _U.S. App. D.C., No. 11638, de¬ 

cided Jan. 8, 1954; Wright v. Paramount Theatres, 198 F. 
2d 303 (C.A. 5, 1952). Ordinary care means absence of 
opportunity for hurt when a patron, as in the case at bar, 
makes normal and natural use of an amusement device. 
Whether appellee discharged its duty of care was for the 
jury. 

2. The trial court's action in directing a verdict against appel¬ 
lant deprived him of his constitutional right to a jury 
trial. 

Crowded jury calendars tend to encourage trial courts to 
resolve doubts in favor of directing verdicts in negligence 
cases. But such expediency should not find sanctuary in the 
Nation’s Capital. The constitutional right of a plaintiff 
to a jury trial on the factual issue of negligence must re¬ 
main unimpaired. As stated by the U. S. Court of Appeals 
in Loicry v. Seaboard Airline Co., 171 F. 2d 625, 630 (C.A. 
5,1948); 
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“Whether a verdict should be directed in a federal 
court is a matter of federal law, having to do with the 
right of jury trial under the Constitution of the United 
States. As to negligence the federal law was stated in 
Grand Trunk Ry. Co. v. Ives, 144 U.S. 417, 12 S. Ct. 
683, thus: * * * * It is only where the facts are such 
that all reasonable men must draw the same conclusion 
from them that the question of negligence is ever con¬ 
sidered as one of law for the Court (citing cases).’ ” 
(Emphasis supplied.) 

To the same effect see also Wright v. Paramount 
Theatres , 198 F. 2d 303 (C.A. 5, 1952); Heller v. Select 
Theatre , 187 F. 2d 649. 

The Supreme Court of the United States has ruled that a 
plaintiff in a negligence case has a constitutional right to a 
jury trial on that issue in the District of Columbia. Capital 
Traction Co. v. Hof . 174 U.S. 5, 43 L. ed. 873 (1899). 

In the case at bar plaintiff-appellant’s evidence, as set 
forth in paragraph 1 herein, showed absence of warning 
signs, instructions and attendant at the “water-slide.” 
While the question of whether these are negligent omis¬ 
sions is one of first impression in the District of Columbia 
and in Maryland, it has received studious and not infre¬ 
quent attention in competent tribunals in other respectable 
jurisdictions, and has been determined to be, by its very 
nature, a jury question. (See cases cited in paragraph 1 
above.) In ruling that no reasonable man could infer or 
conclude such omissions to be negligent, the trial court 
sliced the ham too thin. Gunning v. Cooley , 58 App. D.C. 
304, 30 F. 2d 467, aff’d 281 U.S. 90. The fact that judges 
and juries in other jurisdictions have so inferred and so 
concluded demonstrates the error of the trial court’s action. 
The trial court was made aware of this contrary body of 
law. Comity, the spirit underlying full faith and credit, 
and the concept of judicial notice would all seem to require 
that it not be utterly ignored in determining whether an 
inference contrary to the trial court’s might be reasonably 
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possible. Failure of the trial court to rule that an infer¬ 
ence of negligence might be reasonably possible deprived 
appellant of his right to a jury trial as provided in the Con¬ 
stitution. Amd’t. 7, U. S. Const. This problem was re¬ 
cently treated with in Wright v. Paramount-Ricliards 
Theatres , 198 F. 2d 303 (C.A. 5, 1952). There the plaintiff 
was an elderly woman who attempted, with her daughter, 
to enter the rest room on the main floor of defendant’s 
theatre. She had never been in the theatre before. In the 
language of the court: 

o c* 

“The floor of the rest room is (was) approximately six 
inches lower than the hallway from which a patron 
must enter. * * * There was sufficient light in the hall 
to permit anyone with average vision to see and * * * 
(plaintiff) admitted that she could have seen the step- 
doivn had she been expecting or looking for it. There 
was no warning sign either on the door or elsewhere 
such as ‘stepdoivn’, or similar notice.” (Emphasis 
supplied.) 

It mav be seen that the facts are analogous to those in 
the case at bar, i.e. a plaintiff who had never been on the 
premises before, a fixed structure used by many persons, 
opportunity to see the structural arrangement, no learning 
sign , and a plaintiff beyond the range of normal years (in 
the case at bar appellant was younger than normal). In 
reversing the trial court’s judgment for the defendant not¬ 
withstanding verdict the Fifth Circuit repeated holdings 
pointing up the applicable standard of care imposed on op¬ 
erators of places of amusement: 

“ * * * the plaintiff’s cause of action is one arising out 
of a contractual relation which was entered into be¬ 
tween him and the operator of a moving picture show to 
whom he had paid the required price of admission * * *. 
Because of that relation the proprietor owed the plain¬ 
tiff a particular duty of care, and whilst it may not 
have been the highest type of duty: as alleged by plain¬ 
tiff in his petition, nor the same strict duty that is re¬ 
quired of a common carrier toward his paying pas¬ 
senger, it was nevertheless more than the ordinary duty 
that is owed to a mere licensee.” (Emphasis supplied.) 
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In the case at bar appellant’s evidence could reasonably 
support an inference of violation of that standard. 

While the Wright case cited above is primarily con¬ 
cerned with deciding that a jury verdict in a negligence 
case cannot be reexamined and set aside by a federal judge 
on a motion for judgment notwithstanding verdict, the im¬ 
plication is clear that a federal trial court cannot by ruling 
on a motion deprive a plaintiff of his right to a jury con¬ 
sideration of his case, if under any reasonable view negli¬ 
gence can be inferred, without infringing Amendment 7 
of the Constitution. To the same effect see TJ. S. v. Lesher, 
59 F. 2d 53 (C.A. 9); Howard v. Louisiana Ry. Co., 49 F. 
2d 571; Slocum v. N. Y. Life Co., 228 U.S. 364, 57 L. ed. 879. 
See also, Gunning v. Cooley, 281 U.S. 90, 74 L. ed. 720; 
Galloway v. U.S., 319 U.S. 372, 87 L. ed. 1459. 

Under the rule set for the District of Columbia by this 
Court in the Gunning case, supra, and approved by the Su¬ 
preme Court, appellant was entitled to go to the jury, and 
the trial court deprived him of his constitutional right to 
do so. 

3. The doctrine of res ipsa loquitur applies to "water- 

slide" injuries. 

The mere fact that appellant was injured on appellee’s 
“water-slide” gives rise to an inference of negligence which 
should have carried appellant to the jury with a prim a 
facie case. Jackson v. Capital Transit Co., 80 U.S. App. 
D.C. 162, 161 A.L.R. 1110. Res ipsa has been applied to 
“water-slide” cases in other jurisdictions. Dickson v. 
Bounds, 190 Ark. 86, 77 S.W. 2d 456, Kehoe v. Central 
Park, 52 F. 2d 916 (CCA 3). In Maryland it has been ap¬ 
plied to other slide cases. Carlin v. Smith, 14S Md. 524, 
130 Atl. 340, 44 A.L.R. 193. Res ispsa • has been held ap¬ 
plicable in other amusement park cases. Thus in Brown v. 
Winmuood Amusement Co., 225 Mo. App. 1180, 34 S.W. 2d 
149 (roller coaster jerk), Sasso v. Rand force Amusement 
Co., 275 N.Y.S. 891, 243 App. Div. 552 (theatre seat col- 
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lapses), Eldred v. United Amusement Co., 137 Ore. 452, 
2 P. 2d 1114 (seat safety chain breaks on ride), Brennan v. 
Ocean View Amusement Co., 194 N.E. 911 (passenger falls 
out of roller coaster), Hunker v. Warner Bros., 177 S.E. 
629, revd. on other grounds (patron trips on aisle carpet) 
the cases went to the jury on res ipsa loquitur. The case at 
bar comes within the res ipsa doctrine as applied to amuse¬ 
ment parks. 

In the case at bar appellant used appellee’s “water-slide” 
in a perfectly normal, natural way. It was a fixed object 
under the exclusive dominion and charge of appellee. It 
was constructed for a specific purpose and held out to the 
public for that purpose with an implied warranty of fit¬ 
ness and safety for that use. 1 Prosser, Torts , p. 202, (1941 
ed.) See also Hunker v. Warner Bros., 177 S.E. 629, 631, 
rev’d on other grounds; Seligson v. Victory Pool, supra. 
Appellant could not possibly have been injured but for ap¬ 
pellee’s negligence, either in maintaining a dangerous de¬ 
vice. failing to instruct in its use, or warn of risk, or pro¬ 
vide an attendant to assist and supervise at the slide. This 
is a situation where appellant had not the slightest control 
over what happened to him on the slide. Simple justice and 
fair dealing inexorably call for a jury determination of 
the issues involved, and the court below erred in directing 
a verdict at the close of plaintiff’s case. 

CONCLUSION 

Wherefore, it is. respectfully submitted that the judg¬ 
ment of the court below should be reversed. 

Carl L. Shipley 
Attorney for Appellant 
982 National Press Bldg. 

Jan. 20,1954. Washington, D. C. 


i 1 ‘ The proprietor of a place of public amusement is not an insurer of the 
safety of his patrons. He does impliedly warrant that the premises are safe 
for the patrons ***.»’ (Emphasis supplied.) Hunker v. Warner Bros., supra. 
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For the District of Columbia Circuit 


No. 12,030 


RALPH J. HAYES, Appellant, 
v. 

THE GLEN ECHO PARK COMPANY, INC. 
A Corporation, Appellee . 


Appeal from the United Stales District Court for the 
District of Columbia 


JOINT APPENDIX 


92 Filed June 25, 1951 

Complaint for Negligence 

1. The matter in controversy exceeds, exclusive of in¬ 
terest and costs, the sum of three thousand dollars. 

2. On June 22, 1947, in its public swimming pool called 
Glen Echo Park Pool, in Glen Echo, Maryland, defendant 
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negligently maintained a slide for tlie use and amusement 
of persons who paid the admission fee or were otherwise 
entitled to use said facilities. 

3. As a result plaintiff in making use of said slide caught 
his wrist and arm in or about the apparatus while in the 
course of a descent thereon causing contusions on the right 
wrist and a severe fracture of the right arm and other in¬ 
juries, was prevented from transacting his business and the 
ordinary affairs of life, suffered great pain of body and 
mind, and incurred expenses for medical attention and hos¬ 
pitalization in the sum of seven hundred fifty dollars. 

Wherefore, plaintiff demands judgment against defend¬ 
ant in the sum of thirty-five thousand dollars and costs. 

• •#••##•*# 

93 Filed July 6, 1951 

Answer of Defendant. Glen Echo Park Company, Inc. 

First Defense : 

1. The averments of paragraph 1 of the complaint are 
denied. 

2. It is admitted that the defendant maintains a public 
swimming pool at its Park called Glen Echo Park, in Mont¬ 
gomery County, Maryland, and the said pool maintains a 
slide for the use and amusement of the persons who paid 
the admission fee to said swimming pool; and the remain¬ 
ing averments of said paragraph are denied. 

3. The averments of paragraph 3 of the complaint are 
denied. 

Second Defense : 

4. This defendant, for a further defense to the complaint, 
says that the plaintiff’s own negligence caused or con¬ 
tributed to the injuries and damage, if any there were, de¬ 
scribed in the complaint. 
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Third Defense : 

5. For a further defense to the complaint, the defendant 

says that the plaintiff assumed the usual and ordi- 
94 nary risks involved in the use of the amusement de¬ 
vice described in the complaint, and that such injuries 
and damage suffered by him occurred as a result of an 
accident, the risk of which the plaintiff assumed. 

Fourth Defense: 

6. For a further defense to the complaint, this defendant 
says that the cause of action described in the complaint 
accrued more than three years next preceding the date of 
the filing of this action. 

• •••••••** 
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106 Filed Nov. 19, 1951 

Interrogatories Propounded to Defendant 

Comes now plaintiff pursuant to Rule 33, Federal Rules 
of Civil Procedure, and propounds the following inter¬ 
rogatories to defendant and demands that they be answered 
separately and fully in writing under oath as required 
by Rule 33 : 

1. What is the name and address of the person who was 
in charge of the Glen Echo Park swimming pool at 4:30 
P.M. on June 22, 1947? 

2. What is the name and address of the lifeguard (or 
lifeguards) on duty at said pool at 4:30 P.M. on said date? 

3. Was there a first aid station at said pool on said 
date? 

4. Was there a doctor on duty at said pool on said date ? 

5. Does defendant have any record of having treated 
plaintiff for an injury received in said pool on said date? 

6. If so, what was the nature of treatment, and by whom 
was it administered? 

7. How high above the water was the slide in said pool 

on said date? 

107 8. What was the angle of descent of said slide 
in degrees? 

9. How deep was the water at the foot of said slide? 

10. Was any attendant on duty at or near the structure 
of said slide on said date? 

11. If so, what is his name and address? 

12. Approximately how many persons were in said pool 
on said date at 4:30 P.M.? 

• •••••#*•• 
97 Filed Dec. 3, 1951 

Plaintiff's Exhibit No. 14 

Answers to Interrogatories Propounded to Defendant 

Comes now the defendant, and for answers to the inter¬ 
rogatories submitted by the plaintiff pursuant to Rule 33 
of the Federal Rules of Civil Procedure, answers the same 
as follows: 
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1. John W. Hepburn, Pool Manager, was in charge on 
June 22, 1947. His address was 1725 Lanier Place, N. W., 
but we understand that he has since moved to Kensington, 
Maryland. We have also been informed that he is now- 
stationed at Ft. Myer. 

2. At this time, w*e do not know* the lifeguards on duty 
that particular time and date. However, w'e are listing the 
names of those in our employ on June 22, 1947: 

Robert Becker—4004 33rd St., Mt. Rainier, Md. 

Raymond Blackburn—2nd Street & Ridge Rd., Beth- 
esda, Maryland 

Stanley Fant—1028 Quebec Place, N. W., Washington, 
D. C. 

Edward Fennell—925 Lewis Avenue, Rockville, Md. 

Dawson Johnson—635 Roosevelt Hotel, Washington, 
D. C. 

98 Thomas R. Russell—3122 Newton Street, N. E., 
Washington, D. C. 

Joseph Schap—2S53 Monroe Street, N. E., Washing¬ 
ton, D. C. 

Robert F. Seehusen—1660 Park Road, N. W., Wash¬ 
ington, D. C. 

3. Yes. 

4. No. 

5. Yes. 

6. Nature of treatment: Arm splinted by E. H. Silver- 
stone. 

7. Seventeen feet six inches. 

S. Approximately forty degrees for about three-fourths 
of the length of the slide, then tapering by a curve to ap¬ 
proximately horizontal at the low^er end of the slide. 

9. Approximately three feet. 
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10. There was no attendant stationed at the slide, al¬ 
though lifeguards were on dutv in the near vicinitv. 

11. See answers to questions 10 and 1. 

12. The exact number of persons in the pool at 4:30 p.m. 
is not known. At 5:00 p.m. o ’clock the defendant’s records 
indicate that there were 1S96 persons in the pool. 

• ••*•#**** 

100 Filed April 11,1952 

Plaintiff's Exhibit No. 15 
Additional Interrogatories 

Comes now plaintiff pursuant to Rule 33, F.R.C.P., and 
propounds the following additional interrogatories to de¬ 
fendant and demands that they be answered separately and 
fully in writing under oath as required by said Rule. 

1. When was the slide upon which plaintiff was injured 
installed in the pool? 

2. (a) Is the same slide in use today? 

(b) If not, when was it changed, and why? 

3. At the time of plaintiff’s injury were there any warn¬ 
ing signs on said slide? 

4. Had other persons ever been injured on the said slide 
at the time of plaintiff’s injury? If so, when and who? 

5. Prior to the time of plaintiff’s injury had you made 
any investigation of the said slide to discover possible 
dangers to users? 

6. Were the braces which connect the tower and slide at 
the top a part of the original equipment? 

7. Please attach copy of record of treatment of plaintiff 
referred to in paragraph 5 of defendant’s answer to initial 
interrogatories. 
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101 S. Was Dr. Samuel Becker connected with defend¬ 
ant in any way at the time of plaintiff’s injury? 

9. From what source was the said slide on which plaintiff 
was injured procured? 

• •••••••## 

10S Filed Apr. 29, 1952 

Answers lo Additional Interrogatories Propounded 

to Defendant 

Comes now the defendant, and for answers to the addi¬ 
tional interrogatories submitted by the plaintiff pursuant 
to Rule 33 of the Federal Rules of Civil Procedure, answers 
the same as follows: 

1. The slide was constructed at the same time as the 
pool, that is, in 1931. 

2. (a) The same slide is in use today. 

3. Xo. 

4. Xo. If there were any injuries, they were apparently 
not serious enough to be remembered bv affiant. 

5. Yes. The slide and all other equipment was regularly 
inspected to discover any dangerous condition obtaining. 

6. Yes. 

7. See copy attached. 

S. Xo. 

9. The American Playground Device Company, Ander¬ 
son, Indiana. 

**••••••*# 
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110 Memo from First Aid Station 

Glen Echo Park 

Day Sunday 
Date June 22, 1947 
Name Ralph J. Hayes S. 

Age 18 

Address 1775 Lanier PI., N.W. 

Citv D. C. 

Occupation Floral designer 

Employed by L. S. Voiglit 

Address 1923 N.W. 23rd PI., Miami, Fla. 

Aid Rendered Splint 

Bv E. H. Silverstone 
• 

Time 5:15 p.m. 

For Probable fracture of right arm above the elbow 
Received at Swimming Pool 
Time 5:10 p.m. 

Cause He was sliding down the slide, and midway down 
the slide he felt the pain in his arm 
Brought to Station by Mr. and Mrs. E. A. Honeycutt, Jr. 
Address 1775 Lanier PI., N.W. 

Occupation Roofer (29) 

Accompanied by Win. Earnest Builders & Cont. 

Address 440 Bond Bldg. NA-4349 
WITNESSESName None (1 child 7 yrs.) 

Address 
$1.00 40-40 wk. 

After Aid Rendered, Person went to Dr. Becker’s office 
in (5:40 p.m.) auto of Jay Sampsell (office employee) 
Note: He is visiting uncle for four months, and will leave 
in August 
Heard by 

#••**•**•» 
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Filed Oct. 26, 1953 

Verdict and Judgment 


This cause having come on for hearing on the 22nd day 
of October, 1953, before the Court and a jury of good and 
lawful persons of this district, to wit: 


Theodore R. Kins: 
Georgia L. Maxwell 
Agnes J. Hamilton 
Emma R. Sanders 
Albert Irvin 
Theodora J. Isherwood 


Cecilia M. Kane 
Edward A. Liske 
Doris E. Martin 
Willie M. Coffnev 
Marie Yowell 
Helen T. Freeman 


who, after having been duly sworn to well and truly try 
the issues between Ralph J. Hayes, plaintiff and The Glen 
Echo Park Company, defendant and after this cause is 
heard and given to the jury in charge, they upon their oath 
say this 26th day of October, 1953, that they find for the 
defendant against said plaintiff by direction of the Court. 

Wherefore, it is adjudged that said plaintiff take nothing 
by this action, that said defendant go hence without day, be 
for nothing held and recover of plaintiff his costs of de¬ 
fense. 

Harry M. Hull, Clerk 
By Daniel J. Mexcoboxi 
Deputy Clerk. 

By direction of 
Judge Walter M. Bastiax 

#*#•#**•*• 

103 Filed Nov. 5, 1953 

Notice of Appeal 

Notice is hereby given this 29th day of October, 1953, 
that Ralph J. Hayes, plaintiff in the above captioned cause 
hereby appeals to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court 
entered on the 26th day of October, 1953 in favor of defend¬ 
ant, Glen Echo Park Co. against said plaintiff, Ralph J. 
Hayes. 
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EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

12 Everett Andrew Honeycutt 

was called as a witness on behalf of the plaintiff and being 

first dulv sworn was examined and testified as follows: 

% 

##*##**### 

Q. Are you related to the plaintiff Mr. Ralph Hayes? 
A. His uncle. 

********** 

13 Q. Did you see him go up the slide? A. That is 
correct, he proceeded up the slide. 

Q. Let me interrupt you there, did you observe the 
slide? A. Yes, sir, I was then three or four feet from 
the bottom of the slide when he entered the water. 

Mr. Shipley: Mark this for identification, please. 

(Photograph was marked Plaintiff's Exhibit No. 1 for 
identification.) 

By Mr. Shipley: 

Q. Did you have an opportunity to look at the slide? 
A. Yes, sir. 

14 0. I show you Plaintiff’s Exhibit 1 and ask you 
whether or not that is a fair and accurate photo¬ 
graph representing the slide as it then was. A. To the 
best of mv knowledge, ves, sir. 

Q. And I ask you whether or not you remember these 
brackets at the top here as being part of the structure. 
A. Yes, sir. 

********** 

(Thereupon photograph was by the Court received in 
evidence as Plaintiff’s Exhibit No. 1.) 

• *****•*#• 

The Court: When he went up the slide he didn’t go up 
the face of it? 
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Mr. Shipley: The steps of it aren't very visible in that 
picture, your Honor. It goes up to the top. 

##*#•*•**• 

15 By Mr. Shipley: 

Q. Now, Mr. Honeycutt, directing your attention to that 
photograph, can you describe it to the Judge and jury the 
manner in which Mr. Hayes, the plaintiff, went up the 
steps? Did he go up the regular way? A. Yes. 

Q. Went up the steps to the top of the slide? A. Went 
up the steps to the top of the slide. 

Q. Now, can you tell us what he did there? A. He 
proceeded— 

The Court: You saw him, did you? 

The Witness: Yes, sir. He was standing on the platform 
at the top of the slide. He proceeded to the top of the slide, 
had his seat in the slide in a normal fashion. 

By Mr. Shipley: 

Q. Where were you at this time? A. Standing in the 
pool right over there at the side about four feet from the 
bottom of the slide. 

16 A. He was sitting there, took a seat at the top 
and proceeded down the slide in a seated position, 

which would be natural for anyone to come down the slide. 

Q. And what happened then, sir? A. After he got to 
the bottom of the slide and was getting up I walked over 
to him. He was holding his wrist and I noticed it was 
bleeding, and asked him what happened and he said, “I 
think I broke my arm.” 

The Court: I don’t think he can testify to what he said. 
By Mr. Shipley: 

Q. Just what you saw. A. I saw the wrist was bleeding. 
The Court: Saw his wrist was bleeding? 

The Witness: Yes, sir. 


By Mr. Sliipley: 

Q. What happened then? A. I assisted him from the 
pool and started out to find the First Aid to see what we 
could do about the arm. 

Q. Now, will you state whether or not you saw a warn¬ 
ing sign in or about this structure? A. No, sir, I did not. 

Q. You know what I mean when I say “warning sign,” 
“danger” “use at your own risk” anything like that? 

A. No, sir. 

17 Mr. Jackson: I don’t think that is material. 

The Court: I will let it in. 

By Mr. Shipley: 

Q. Can you sav whether or not there was an attendant 
on duty at the end of the slide or top of the slide that you 
observed? Was there anyone helping the people? A. Not 
to my knowledge. I saw no one to that effect. 

• •#•****•♦ 

Q. What did you do? Tell us what happened from that 
time on. A. There is a walk going down by the side of 
this place by this house, and some boy in a bathing suit 
had a whistle tied around his neck, I wouldn’t say whether 
he was a lifeguard, or what, walked up and said, “Well, it 
looks like we have a case of an arm—” 

The Court: Don’t say what he said. 

By Mr. Shipley: 

Q. Don’t say what he said, just what you saw. A. And 
he assisted us on down to the house. 

Q. The First Aid Station? A. Yes. 

Q. Did you see anybody else going down the slide 
IS that day when you were in the pool? A. Yes, sir, 

there were some other people in it but I didn’t see 
any of them going down personally. 
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Q. Was there any difference in the way Mr. Hayes went 
down the slide from that used by other people, were you 
able to observe that? A. Not that I could observe. 

#####****• 

20 Cross-Examination 

By Mr. Jackson: 

#**#•••**• 

24 Q. You had gone down this slide before? A. 
Previously that day? 

Q. I beg your pardon? A. Xo, sir. 

Q. You have been down the slide? A. In days gone by, 
yes, sir. 

****##•#*• 

Q. Then it was some previous summer? A. Yes. 

• #•*••***• 

26 Q. And there were a lot of people in the pool 
that day, weren't there? A. Yes, sir, several, yes. 

Q. Xow, when you say “several” weren't there several 
thousand in the pool? A. Xo, the pool would hold several 
thousand, but there were several hundred. 

Q. And there were a great many people? A. Yes. 

Q. And many of those people were using the slide that 
day in that fashion? A. I wouldn’t say how many. 

Q. Well, there were people sliding down? A. That is 
correct. 

Q. And you didn’t hear any of them complain of a 
broken arm? A. That’s right. 

Q. Except Mr. Hayes? A. That is correct. 

• #•#•••*#• 

27 Q. You saw other people using the slide? A. I 
saw people on the slide, yes. 

Q. And you say you saw several people on the slide. As 
a matter of fact, you saw more than several, didn’t you? 
A. From the location of the slide there couldn’t but about 
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eight or nine get on at one time, and I would consider 
that to be several. 

Q. You would see eight or ten at a time on the slide? 
A. At the top, and that would be on the slide according 
to my estimation. 

Q. Were there eight or ten on the top of the platform 
ready to go down at the time Mr. Hayes went down? A. 
There were three or four at the time. 

2S Q. And did you see any of those people on the 
top of the slide with Mr. Hayes walk back down the 
steps? A. I was busy watching Mr. Hayes, I couldn’t say. 

Q. And you saw him start from the top of the slide 
and slide down? A. I did. 

Q. And did you see anything unusual in the way he slid ? 
A. No, sir. 

Q. Did you notice in what position his arms were? 
A. Directly, no, sir. 

29 Q. And then did you see him when he let go of 
the hand rail? A. No, sir. 

Q. Did you see the hand rails? A. Yes, sir. 

Q. Did you see him put his hands on the hand rails? 
A. To sit down, yes, sir. 

Q. You didn’t see him when he let go? A. No, sir, I 
didn’t. 

Q. When did you next see him? A. As he was proceed¬ 
ing down the slide. 

Q. At about what point? A. I would say he was close 
to half wav down when I noticed him. 

Q. And did you notice anything unusual about him at 
that point? A. I wondered about the expression on his 
face. 

Q. Other than that did you see anything unusual ? 
A. No, sir. 


30 
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35 Q. Do you see what I am pointing to in this 
picture right here? 

The Court: You had better identify it. 

Mr. Jackson: I can't identify it without suggesting 
something, hut I want him to identify it up where I am 
pointing with my pen. 

By Mr. Jackson: 

Q. Does that look like some kind of a sign? A. I can’t 
see any reading. 

Q. But does it look like the back of the sign? A. It 
looks like a piece of wood or metal, I would say. 

Q. Did you see that at the time you were looking at this 
slide board the day Mr. Hayes was hurt? A. Not to my 
knowledge, no, sir. 

Q. So you don’t know whether that was there 

36 or not, do you? A. If it was I didn’t see it, sir. 

Q. If it was there, if it was there you didn’t obserYe 
it ? A. That is correct. 

Q. And if it was a sign you don't know what was on it? 
A. That is correct. 

Q. So, as a matter of fact, you don’t know whether 
there was a warning sign around there or not, do you? A. 
There wasn't one visible unless it was on top, because it 
wasn’t visible from the water. 

Redirect Examination 
By Mr. Shipley: 

• •••••••*• 

37 Q. Now, directing your attention to the photo¬ 
graphs, Mr. Honeycutt; you spoke about Mr. Hayes 

sitting down and taking hold of the hand rail? A. Yes. 

Q. Now, when you say “hand rails” do you mean that 
right there (indicating)? A. Yes. 
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Q. How far is that from the edge of the board to the 
edge of the slide ? A. Thirty inches. 

• **•*•#*#• 

39 Mrs. Everett A. Honeycutt 

was called as a witness on behalf of the plaintiff and being 
first dulv sworn was examined and testified as follows: 

40 Q. Can you say whether or not Mr. Hayes sus¬ 
tained an injury on that date? A. Yes, he did. 

• ••••••*#• 

A. I was on the boardwalk outside the pool and I saw 
my husband assisting my nephew, and some people were 
around him, and when I got there his wrist was 

41 bleeding, and we started to take him to the First 
Aid and some man came up, and I presume it was 

a lifeguard, and he said, “I presume you have got a broken 
arm,'” or something to that effect, and went to the First 
Aid room. 

Q. Did you see him go up the slide? A. No, sir. 

Q. Did you see him come down the slide? A. No, sir. 

*•*••***#• 

44 Ralph J. Hayes 

was called as a witness on behalf of the plaintiff and, 
being first duly sworn, was examined and testified as 
follows: 

• ••••••**• 

Q. How old are you now, Mr. Hayes? A. Twenty- 
three. 

45 Q. What was the date of your birth? A. March 
30, 1930. 

Q. How old were you on June 22, 1947? A. Seventeen 

vears. 

•» 

0. Can you relate to Judge Bastian and the jury the 
events that occurred on that date as you recall in connection 
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with your claim against Glen Echo Park Company? A. I 
went out to Glen Echo Amusement Park, and I went into 
the swimming pool to go swimming, and while I was there 
I wanted to go down the slide. I proceeded up the steps 
to the slide, and I sat down at the top of the slide— 

Q. Let me interrupt you; had you ever been in this 
swimming pool before? A. No, I had not. 

Q. Had you ever been on this slide before? A. No. 

Q. Did you pay your own way into the pool? A. Yes, 
I did. 

Q. Do you recall how much that was? A. No, I don’t. 

Q. Now, I will show you Plaintiff's Exhibit 1, a picture 
of the slide which has been admitted in evidence, and I 
ask you to indicate to the jury here, explain what 
happended, and hold the picture and point out to them. 

I think they can see most of these details there. 
46 A. Well, I sat down at the top of the slide just 
before going down. 

o o 

Q. Were there other people there? A. There were other 
people there in the pool. I don't remember whether there 
was anyone behind me because I didn’t look back. 

Q. How high was the slide? Do you remember? A. 
No, I don't remember: it was my first time there, but I 
would sav it was between fifteen and twentv feet. 

Q. Do you recall whether there was a warning sign of 
any kind there? A. No, I don’t. 

Q. Well, was there or wasn’t there, or do you know? 
A. I don’t remember seeing any warning sign, no. 

Q. Was there an attendant at the top of the slide or at 
the bottom of the slide that you recall? A. No, I didn’t 
see anyone. 

Q. Well, was there anyone guiding traffic, or helping the 
people up and down the slide? A. No, I didn’t see anyone 
if there was. 

Q. Who accompanied you to the swimming pool? A. 
My uncle and aunt. 
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Q. And that would be Mr. and Mrs. Honeycutt? A. Yes. 
Q. Where was Mr. Honeycutt at this time? 

47 A. He was waiting at the bottom of the slide for 
me to go up and come down. 

Q. Now, tell us the events as you recall them that 
occurred at the top of the slide. A. I proceeded up the 
steps and was at the top of the slide, and I sat down in a 
normal position because it was my first time on the slide, 
and 1 was very careful to sit down. 

• •*••••##• 

Q. If you will come down here, Mr. Hayes, and show 
the jury when you say you sat down what happened? 

Now, you are at the top of the slide and sitting down? 
A. \ es. 

Q. And were you facing down the slide? A. Yes, I was, 
my seat was down. 

Q. Showing you this picture, then you were facing 

48 down in this direction, is that right? A. Yes, with 
my legs down along there some place. 

Q. And where did you put your hands? A. I had my 
hands beside me. 

Q. Now, show us here on the slide, indicate on the 
photograph what portion of the slide you put your hands 
on. A. This rail right here. I placed my hands there 
as well as I can remember. 

Q. Well, do you remember seeing that bar? A. Yes. 

Q. Under the bar and on the rail? A. Yes. 

• ••••••*** 

40 The Court: You didn’t put your hand on the 
upper part, is that what your testimony is, or what? 
The Witness: Well, I am sitting, and when I was sitting 
down in the position to go down the slide I put my hands 
beside me. Now, I am not sure whether they were in 
between the rail or whatever that support is that comes 
down the slide. 
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The Court: I don’t know if the jury quite understands, 
I don't. You don’t recall whether you took hold of what 
appears to he an iron rail, or whether you took that raised 
part of the slide which goes all the way down? 

The Witness: May I show you? 

Mr. Shipley: Let me hand you the photograph. 

The Court: Let him mark it. 

Mr. Jackson: If the Court please, I am going to 
50 have to object to telling the man, which involves 
leading questions. 

The Court: I am trying to find out what he says. 

Mr. Jackson: Yes, your Honor, but he is the plaintiff 
and has a claim, and he ought to be able to explain to the 
jury what happened, and he has answered this question 
as far as he recalls. 

The Court: He has answered but I don’t understand. 

Mr. Jackson: I agree with you, we never have been able 
to understand. 

Mr. Shipley: If the Court please, I request permission 
to draw a blow-up of this slide on the blackboard so that 
evervone will know. 

The Court: I am inclined to agree with Mr. Jackson 
that he can say that he put his hand on the rail of the part 
that went down; I don’t understand. 

By Mr. Shipley: 

Q. Mr. Hayes, will you, for the purpose of clarifying the 
record, describe this structure up here, and I am showing 
you this Plaintiff’s Exhibit 1, and I want you to explain 
to us that structural arrangement at the top. 

Mr. Jackson: I don’t think that is clear. I wouldn’t be 
able to answer it. 

The Court: The only thing is that it should be so 
described that if it goes to the Court of Appeals they will 
understand. I don’t quite understand. 
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51 By Mr. Shipley: 

Q. Now, directing your attention to Plaintiff’s Exhibit 1, 
will you explain to us again where you sat and where was 
your body seated? Indicate on the exhibit. A. My body 
was seated at the top of the slide. 

Q. On the flat portion? A. On the flat portion, yes. 

Q. And where were your legs? A. My legs were extend¬ 
ing down the slide. 

Q. And as you sat down where were your hands? A. My 
hands were beside me. 

Q. And were they particularly on the inside or outside 
of the bar, or rail? A. Really I don’t remember, the only 
thing as I remember they were down beside me. 

Q. You are indicating in the chair that your hands were 
on the side of the slide? A. Yes, they were beside 

52 me: whether they were on the outside of the slide 
itself I don't remember. 

Now, will you explain to the Judge and the jury how 
you released yourself, to the best of vour memory? A. 
Why, I was just going down the slide, and as I went down 
the slide I felt a yerv sharp pain in my arm. 

Q. Which arm? A. My right arm. 

Q. Where was the arm at the time, if you remember. 
A. I was more or less going—I was going down the slide, 
just as if I was holding on to the side and as I turned 
loose whatever I was holding and started down the slide 
T felt a very sharp pain in my right arm and, of course, 
I quick landed in the bottom of the pool and it pained so— 

Q. What happened then wdien you got to the bottom? 
A. After I got to the bottom of the pool— 

Q. What did you do ? A. I looked at my wrist and I saw 
it was bleeding. 

Q. Whereabouts? A. Well, on the outside. 
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53 Q. Arc there any marks there now? A. There are 
some scars, two or three, very small scars. 

65 Q. Can you tell us whether or not you had any 
sensation of catching' your arm? 

66 The Witness: I went down the slide so fast that 
I don't recall one way or the other. 

Q. Mr. Hayes, my understanding is you don’t know 
what happened to your arm, do you? A. That is right. 

Q. That’s right, you don’t know what happened. When 
you sat down do you have any recollection of taking hold 
of the bar which is in front, immediately over the spot 
where you were sitting? A. Well, there is bars around the 
top of which I was sitting, and the bar meets the floor on 
each side. 

Q. Hand rail? A. Yes, I would say it was a hand 
rail. 

67 Q. You say you would say it was; you know it 
was— A. It was my first time on the slide and I 

didn’t observe the slide. 

Q. Can you think of any other reason why those rails 
would be there other than a hand rail? A. Well, as a 
brace, I don’t know. 

Q. You don’t have any recollection of taking hold of 
them? A. No. 

Q. Now, will you take a look at the picture which is 
Plaintiff’s Exhibit 1? Do you see the bar across at the 
top of the space where you sat down to go down the slide? 
The Court: Point it out to the jury, Mr. Jackson. 

Mr. Jackson: I am pointing to the bar across at the top 
of the slide. 

The Court: Now, may I see it? You are referring to 
the bar at the very top? 

Mr. Jackson: Yes, sir. 
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By Mr. Jackson: 

Q. Do you have any recollection of having taken hold of 
that to let yourself down into a sitting position? A. No, I 
don’t recall. 

Q. Whether you did that or whether you didn’t? A. 
Whether I did that or whether I didn’t, but I remember 
being firmly seated on this part here before going 

68 down the slide. 

Q. But you don’t know whether your arms were 

hanging over the side or not hanging over the side? A. 

No, thev were beside me. 

•> 

Q. But you don’t know whether they were hanging over 
the side or not hanging over the side? A. No. 

• ••••••*#• 

69 Q. And when you were in the water did you notice 
that some people were using the slide? A. Yes. 

Q. Did you notice the relative number of people who 
were using the slide? A. No. 

Q. Did you notice how many people were in the pool? 
A. I didn’t observe, no. 

Q. Now, it was a warm June afternoon, wasn’t it? A. 
Yes. 

Q. It was Sunday? A. Yes. 

Q. And as you looked around the pool you saw a 

70 number of people there? A. Yes, I saw other 
people. 

Q. And of those people there were a number who were 
using the slide? A. Yes, I saw people using the slide. 

Q. And you saw them sit down at the top of the slide 
to come down? A. I saw them go up the slide, yes. 

Q. Yes, and you saw people coming down the slide into 
the water, didn’t you? A. Yes, sir. 

Q. And it looked like a very pleasant sensation to do 
that, didn’t it? A. Yes. 

Q. That is what attracted you to use the slide, isn’t it? 
A. Yes. 
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Q. Did you see anyone of those who slid down the slide 
who were injured? A. Xo. 

**•*•*•**• 

71 Q. And you don’t recall whether there were people 
behind you, you sav? A. Xo, because I didn’t look 

back. 

Q. So that you didn't have a sensation of being hurried 
because of people waiting for you to get out of the way? 
A. Xo. 

Q. Did you see this device up here in the upper left 
hand corner of the framework at the top of the slide? 

72 A. Xo, I don’t recall seeing that. 

Q. You don’t recall that? A. Xo. 

Q. And did you go back to look at the slide after you 
were injured? A. Xo. 

Q. Have you been out to look at the slide at any time 
since June 22, 1947? A. Xo, not to look at the slide. 

Q. Xot to look at the slide. Are you sure about that 
now, that you didn’t go out there to look at the slide? 
A. I was out at the park once since then. 

Q. Didn’t you go over and look at the slide? A. I don’t 
believe I did, no. 

Q. You mean you weren’t interested in seeing whether 
vou could see if there was something about the slide that 
caused your injury? A. Xo, sir. 

Q. When was it that you were out at the park again? 
A. That I don't remember. 

80 Mr. Jackson: You may offer the interrogatories 
and answers. 

The Court: I will admit it. I think it is certainly proper. 
(Document entitled Answers to Additional Inter¬ 
rogatories was by the Court admitted in evidence as 
Plaintiff’s Exhibit Xo. 14.) 
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Mr. Jackson: I consent to it. 

Mr. Shipley: I ask that the answers to original inter¬ 
rogatories propounded to defendant, the original docu¬ 
ment be marked Plaintiff’s Exhibit Xo. 15 and I offer it. 

The Court: They are interrogatories propounded by 
you ? 

Mr. Shipley: Yes, sir. 

Mr. Jackson: The first interrogatories? 

Mr. Shipley: Yes, sir. 

The Court: They will be admitted. 

81 (Thereupon document entitled Interrogatories 
propounded to Defendant was by the Court received 

in evidence as Plaintiff’s Exhibit No. 15.) 

«#**#••**• 

82 And the answer is: 

“At this time, we do not know the lifeguards on 
duty that particular time and date. However, we are 
listing the names of those in our employ on 
S3 June 22, 1947.” 

And thev list the names. 

Mr. Jackson: You can read them. 

Mr. Shipley: They list the names of Robert Becker, 
Stanley Fant, Edward Fennell, Dawson Johnson, Thomas 
R. Russell, Joseph Scliap, Robert F. Seehusen, with 
addresses. 

Mr. Jackson: You omitted Raymond Blackburn. 

Mr. Shipley: And Raymond Blackburn. 

The third question was: 

“Mas there a First Aid Station at said pool on said 
date?” 

“Yes.” 

Ten. “Was any attendant on duty at or near 
the structure of said slide on said date?” 
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Tlie answer: 

“There was no attendant stationed at the slide, although 
lifeguards were on duty in the near vicinity.” 

Eleven. “If so, what is his name and address?” 

And the answer is: 

So “See answers to questions 10 and 1.” 

Twelve. “Approximately how many persons were 
in said pool on said date at 4:30 p.m.” 

The answer is: 

“The exact number of persons in the pool at 4:30 p.m. 
is not known. At 5 o’clock p.m. the defendant’s records 
indicate that there were 1896 persons in the pool.” 
#####••*#* 

No. 1: “When was the slide upon which plaintiff was 
injured installed in the pool?” 

“The slide was constructed at the same time as the pool, 
that is, in 1931.” 

“2. (a) Is the same slide in use today?” 

“The same slide is in use today.” 

S6 4. “Had other persons ever been injured on the 
said slide at the time of plaintiff’s injury? If so, 
when and who?” 

The answer, “No. If there were any injuries, they were 
apparently not serious enough to be remembered by 
affiant.” 

5. “Prior to the time of plaintiff’s injury had you made 
any investigation of the said slide to discover possible 
dangers to users?” 

The answer, “Yes. The slide and all other equipment 
was regularly inspected to discover any dangerous condi¬ 
tion obtaining.” 

Six. “Were the braces which connect the tower and 
slide at the top a part of the original equipment?” 

The answer, “Yes.” 

• •*•*••**• 
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87 Mr. Shipley: The memo attached: “Day, Sunday; 

Date, June 22, 1947. Name, Ralph J. Hayes S. 
Age IS; Address 1775 Lanier Place, Northwest, D. C.; 
Occupation, Floral Designer; employed by L. S. Voight, 
Address 1923 N.W. 23rd Place, Miami, Florida. Aid 
rendered, Splint by E. H. Silverstone; Time, 5:15 p.m. 
For probable fracture of right arm above the elbow, 
received at swimming pool, Time 5:10 p.m. Cause; he was 
sliding down the slide, and midway down the slide he felt 
the pain in his arm. 

Brought to station by Mr. and Mrs. E. A. 
SS Honeycutt, Jr.; address 1775 Lanier Place, North¬ 
west ; Occupation, Roofer, William Earnest Builders 
and Contractors, 440 Bond Building, National 4349; 
Witnesses None. 

After aid rendered, person went to Doctor Becker’s office 
at 5:40 p.m. in auto of Jay Sampsell (Office employee). 

Note: He is visiting uncle for four months, and will 
leave in August.” 

#*#*#*•#*• 

9. “From what source was the said slide on which 
plaintiff was injured procured?” 

The answer, “The American Playground Device Com¬ 
pany, Anderson, Indiana.” 

*•***•##** 

89 The Court: Anything further? 

Mr. Shipley: No, your Honor. 

The Court: Plaintiff rests? 

Mr. Shipley: Yes, sir. 

*•**#••*## 

(Thereupon the jury retired from the Court room.) 

Mr. Jackson: May it please the Court, I should like now 
to submit a motion for a directed verdict on the ground 
that the plaintiff has not established a case to justify his 
proceeding any further, or to justify submitting the case 




to the jury. It is perfectly obvious I think at this 
90 stage that there is no evidence of direct negligence, 
there is not the slightest evidence whatever of 
negligence directly on the part of the defendant, and I 
assume that the chief reliance my friend has would be 
upon an effort to bring the case within the rule of res ipsa 
loquitur. 

(After argument of counsel, and the jury being returned 
into the Court room, the following occurred:) 

The Court: Ladies and gentlemen of the jury, the 
plaintiff's evidence being in, the defendant has made a 
motion for what we call a directed verdict in which he asks 
the Court to instruct you to bring in a verdict for the 
defendant on the ground that there has not been anv 
evidence of any negligence shown on the part of the 
defendant in this case. 

Counsel have argued this at length, about three-quarters 
of an hour, and in connection with briefs I have looked at 
over the week-end I have come to the conclusion that it is 
my duty to direct you to return a verdict for the defendant 
in this case. 

The Deputy Clerk of the Court: Members of the jury, 

your verdict in this case is that you find for the defendant 

by direction of the Court, and that is your verdict so say 

vou each and all? 

•> 

(The jury indicated in the affirmative.) 
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THE QUESTION PRESENTED 

Whether the trial judge properly directed a verdict for 
defendant amusement park where plaintiff’s proof showed 
merely that plaintiff suffered a broken arm while using a 
slide at a pool in defendant’s park, and where the proof 
failed to show what caused the injury, failed to show 
any defect in the slide whatever, failed to show any act or 
omission of defendant which could have caused the injury, 
and failed to show defendant had any knowledge of any 
dangerous or defective condition; and where it affirma¬ 
tively appeared in the plaintiff’s evidence that the slide 
had been in constant use for nearly twenty years by thou¬ 
sand of patrons without any such previous injury, and was 
regularly inspected and maintained. 
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APPELLEE'S COUNTER-STATEMENT 
OF THE CASE 

In his complaint, the plaintiff alleged that the defendant 
“negligently maintained a slide” at its amusement park in 
Glen Echo, Maryland; and that, as a result, plaintiff “in 
making use of said slide caught his wrist and arm in or 
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about the apparatus” and thereby suffered injury. (J. 
App. 1-2). Nearly two years before the trial the plaintiff, 
on interrogatories, had learned the names and addresses of 
the pool manager and all of the lifeguards employed on 
the day the plaintiff was injured, and that there were 
nearly two thousand people in the pool on the day of his 
injury. (J. App. 8-9). He had also learned, many months 
before the trial, that the slide was constructed by the Amer¬ 
ican Playground Device Company of Anderson, Indiana, 
in 1931, had been in use since that date, and that no other 
persons, to the knowledge or recollection of the defendant, 
had ever been injured on the slide, and that the slide was 
regularly inspected to discover any dangerous condition 
obtaining. (J. App. 9-10). The answers to interrogatories 
stating these facts were offered in evidence by the plaintiff 
himself. (J. App. 27-29) Notwithstanding the availability of 
the slide for inspection by the plaintiff and his attorney 
from the date of the injury, that is, June 22, 1947, to the 
date of the trial, October 22, 1953, the plaintiff had never 
been out to look at the slide to see whether he could see 
any condition about the slide that had caused his injury. 
(J. App. 26). He did not see fit to call or interrogate the 
pool manager or any of the pool employees, nor did he call 
anyone who had ever looked at the slide, and no one testi¬ 
fied that there was any defective condition of the slide what¬ 
ever. He produced a photograph, Plaintiff’s Exhibit No. 
1, (J. App. 5) which discloses no defect, and there was no 
testimony by any expert or anyone else that any defect in 
the equipment existed. The plaintiff himself testified that 
there were many other people using the slide at the same 
time, and none of them was injured (J. App. 25-26); and 
the only other witness to the accident called by the plain¬ 
tiff, Edward Andrew Honeycutt, testified that he looked at 
the slide (J. App. 13) but he did not say at any time that 
he had seen any defective condition, and the same witness 
testified that he had watched people sliding down, and none 
complained of a broken arm, and that there were three or 
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four on top of the platform ready to go down at the time 
the plaintiff went down (J. App. 16-17). 

While the plaintiff, in his testimony, asserted that when 
he got to the top of the slide he sat down in a “normal 
position”, (J. App. 21), he didn’t recall whether his arms 
were hanging over the side, or not hanging over the side 
(J. App. 25). He testified (J. App. 24): 

“Q. Can you tell us whether or not you had any sen¬ 
sation of catching your arm? 

# # • 

“The Witness: I went down the slide so fast that 
I don’t recall one way or the other. 

* • * 

“Q. Mr. Hayes, my understanding is you don’t know 
what happened to your arm, do you ? 

“A. That is right.” 

With respect to how the accident happened, the plain¬ 
tiff, in his testimony, asserted (J. App. 23). 

“Q. And as you sat down where were your hands? 
A. Mv hands were beside me. 

mi 

“Q. And were they particularly on the inside or 
outside of the bar, or rail? A. Really I don’t remem¬ 
ber, the only thing as I remember they were down be¬ 
side me. 

* • • 

“Q. You are indicating in the chair that your hands 
were on the side of the slide? A. Yes, they were be¬ 
side me; whether they were on the outside of the slide 
itself I don’t remember. 

# • • 

“Now will you explain to the Judge and the jury how 
you released yourself, to the best of your memory? A. 
Why, I was just going down the slide, and as I went 
down the slide I felt a very sharp pain in my arm. 

“Q. Which arm? A. My right arm. 

“Q. Where was the arm at the time, if you remem¬ 
ber. 
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“A. I was more or less going—I was going down 
the slide, just as if I was holding on to the side and 
as I turned loose whatever I was holding and started 
down the slide I felt a very sharp pain in my right 
arm, and, of course, I quick landed in the bottom of the 
pool and it pained so— 

“Q. What happened then when you got to the 
bottom ? 

“A. After I got to the bottom of the pool— 

“Q. What did you do? A. I looked at my wrist and 
I saw it was bleeding. 

“Q. Whereabouts? A. Well, on the outside.” 

There is no further testimony or evidence in the record 
which enlightens us as to the cause of the plaintiff’s injury. 
The witness, Edward Andrew Honeycutt, saw the plaintiff 
as he began his slide, did not see him when he let go, and 
next saw him as he was about half way down, and saw 
nothing unusual about him except the expression on his 
face. (J. App. 17). 

The appellant complains that there was no warning sign 
of anv kind on the slide. But there was no evidence of 
any condition of which the plaintiff needed to be warned. 
On the contrary, the plaintiff was attracted to the slide by 
the excitement of a fast ride. (J. App. 25). 

Also, the appellant complains that there was no lifeguard 
or attendant stationed at the slide. But there was no evi¬ 
dence that there was anything an attendant would have con¬ 
tributed to the plaintiff’s safety. The plaintiff had no 
awareness of people behind him, and had no sensation of 
being hurried to get out of the way (J. App. 26). 

SUMMARY OF ARGUMENT 

1. There was no affirmative evidence of negligence on 
the part of the defendant. 

2. There being no evidence of the cause of the plaintiff’s 
injury, nor of any defect in the condition of the equipment, 
the case does not justify application of the doctrine of res 
ipsa loquitur. 
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3. The defendant had no notice of any defective condi¬ 
tion. 


ARGUMENT 

I. 

Absence of Evidence of Defect in Equipment 
or Cause of Injury 

In the Counter-Statement of the Case in this brief, coun¬ 
sel for appellee have quoted from the record more fully 
than is usual. This is because it is important that the 
court know that assertions made in appellant’s brief are 
not at all supportable. In the first “Question Presented”, 
appellant’s counsel asserts that “plaintiff caught his arm 
in a structural defect in or about the slide.” Again, on 
page 2, in the “Statement of the Case”, appellant’s brief 
contains a statement that “his right arm * * * had become 
caught in and about the apparatus,” and gives the whole 
Joint Appendix (pp. 1-30) as his reference. In “Summary 
of Argument” he says the slide “had a structural defect 
in the way it was built creating a trap for the unwary.” 

These statements are not true. There was no evidence 
of a defect in the equipment. There was no evidence that 
plaintiff caught his arm in anything. In fact, there was 
practically no evidence of the nature of the equipment. 
The evidence clearly showed that he had ample opportunity, 
even up to the day of the trial, to examine the slide and to 
present any evidence available to him that the equipment 
was defective in design or construction. His complaint that 
there was no warning sign, overlooks the essential element 
of proximate cause. Before he can complain of the absence 
of a warning sign, he must show the danger against which 
he should be warned. So, too, before he may complain that 
there was no attendant on duty, he must show that the pres¬ 
ence of an attendant would have prevented his injury. Since 
he is unable to identify the cause of his injury, he produces 
a non sequitur by suggesting that a warning sign or an at- 
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tendant would have prevented some unknown thing from 
causing him harm. 

The mere happening of the accident does not give rise to 
liability on the part of the defendant, since the defendant 
is not an insurer of the plaintiff’s safety. Agricultural 
Association v. Brown, 166 Md. 262, 170 A. 7S2, and case 
therein cited; Beverly Beach Club v. Marron, 172 Md. 471, 
192 A. 278. 

II. 

Res Ipsa Loquitur Does Not Apply 

In the absence of proof of a defect in the equipment or 
in the operation of the equipment, there is no case justify¬ 
ing the application of the principle of res ipsa loquitur. 

It is fundamental to the doctrine of res ipsa loquitur that 
a case must be presented in which the instrumentality which 
caused an injury is known and such instrumentality was in 
the exclusive control of the defendant, so that the injury 
could not have occurred but for the negligence of someone, 
and, control being in the defendant, the negligence of the 
defendant must be presumed. The doctrine of res ipsa 
loquitur is not applied when the cause of the injury is un¬ 
known, i.e., where, as here, there is neither a defect in the 
equipment nor fault in the operation of the equipment 
proved to have been the cause of the plaintiff’s injury; and 
where the equipment is stationary so that the plaintiff’s 
own body, in relation to the device, is within his own ex¬ 
clusive control. 

Since the plaintiff’s injury occurred in Maryland (J. App. 
1-2) it is appropriate to cite the Maryland cases. Giddings 
v. Zellan , 82 U. S. App. D. C. 92,160 F. 2d 585. 

In Benedict v. Potts, S8 Md. 52, the plaintiff was riding 
in an open car on an inclined railroad at the defendant’s 
pleasure resort. He fell from the car while it was passing 
through a tunnel. The car was not derailed and other per¬ 
sons in it were not injured and there was no defect in the 
construction of the tunnel or of the car. No evidence was of¬ 
fered to show how or why the plaintiff fell on the track, 
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where he was afterwards found, unconscious. It was held 
that there was no legally sufficient evidence to go to the 
jury. The case is a leading case in Maryland on the doc¬ 
trine of res ipsa loquitur. The court said (pp. 54-59): 

“It is a perfectly well-settled principle that to en¬ 
title a plaintiff to recover in an action of this kind he 
must show not only that he has sustained an injury 
but that the defendant has been guilty of some negli¬ 
gence which produced that particular injury. 

# # • 

Until you know ivhat did occasion an injury, you can¬ 
not say that the defendant was guilty of some negli¬ 
gence that produced that injury. There is, therefore, 
a difference between inferring as a conclusion of fact 
what it was that did the injury; and inferring from a 
known or proven act occasioning the injury that there 
was negligence in the act that did produce the injury. 
To the first category the maxim res ipsa loquitur has 
no application; it is confined, when applicable at all, 
solely to the second. In no case where the thing which 
occasioned the injury is unknown has it ever been held 
that the maxim applies; because when the thing which 
produced the injury is unknown it cannot be said to 
speak or to indicate the existence of causative negli¬ 
gence. 

* * # 

It follows, of course, that when the act that caused the 
injury is wholly unknown or undisclosed, it is simply 
and essentially impossible to affirm that there was a 
negligent act; and neither the doctrine of res ipsa loqui¬ 
tur nor any other principle of presumption can be in¬ 
voked to fasten a liability upon the party charged with 
having by negligence caused the injury for the infliction 
of which a suit has been brought. 

• • # 

It is not an attempt to infer negligence from an appar¬ 
ent cause, but to infer the cause of the injury from the 
naked fact of injury, and then to superadd the further 
inference that this inferred cause proceeded from neg¬ 
ligence * * *. 
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“The appellant was on the car when it entered the 
tunnel; lie was not on the car when it emerged, but was 
found in an unconscious state in the tunnel. There was 
no defect in or abnormal condition affecting the means 
of actual transportation. The other occupants of the 
car passed safely through. What caused the appellant 
to be out of the car is a matter of pure conjecture. Xo 
one has explained or attempted to explain how he got 
where he was found. Indeed the two persons who occu¬ 
pied the front seat were ignorant of the appellant’s ab¬ 
sence from the car until it had reached its destination, 
and the appellant himself distinctly testified that he 
did not relax his hold to the car and did not attempt to 
rise but lowered his head as he entered the tunnel. 
All that is certain is, that he was injured in .come way 
and he asks that the jury may be allowed, in the absence 
of all explanatory evidence, to infer that some act of 
a negligent character for which the appellee is responsi¬ 
ble caused the injury sustained by the appellant. Xo 
case has gone to that extent and no known principle can 
be cited to sanction such a position. There has been 
no circumstance shown which furnishes the foundation 
for an inference of negligence: and the circumstances 
which have been shown obviously do not bring the case 
within the doctrine of rr.c ip.cn loquitur. There was 
consequently no error in the ruling complained of and 
the judgment of the Circuit Court must be affinned.” 

(Italics in original) 

And in Carlin v. Krout. 142 Md. 140,120 A. 232, the plaintiff 
was injured while using a device owned and operated by 
the defendant called the “Ocean Wave.” The plaintiff, in 
enjoying the device, was to have walked along a platform 
with handrails while the platform, by a mechanical device, 
was in the process of moving up and down in sections, like 
a wave. In some manner, the plaintiff caught her hand or 
arm between two moving handrails. The action of the hand¬ 
rails was obvious to one who looked at them. The court held 
that the plaintiff could not recover as a matter of law, re¬ 
versed a judgment for the plaintiff, and directed judgment 
for defendant without a new trial. The court said 
(pp. 144-5): 
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“* * *. It would be subjecting the appellant to an 
unduly strict accountability to hold that, in spite of the 
apparently ample separation of the rails, he should 
have anticipated the possibility of such an unusual 
accident as the one described by the testimony. The 
proof in the case shows that no other accident of this 
nature has ever occurred to any of the thousands of 
persons who have used the device during the two years 
that have elapsed since it was installed. While this 
fact would not in itself be conclusive as against the 
theory of negligence, it may properly be considered 
upon the question as to whether the part of the device 
which is said to have been improperly designed and 
constructed is fairly subject to that criticism. 

“An important consideration in this case is that the 
appellee, in attempting to use the device in question, 
could not fail to realize her complete dependence upon 
her own action for her safety. If, as she testifies, there 
was no one in charge of the ocean wave at that time, it 
was all the more apparent that she must rely, for a 
successful passage, upon her unaided ability to main¬ 
tain her balance by availing herself of the means of sup¬ 
port which were provided. She was aware that it was 
necessary to move her hands quickly from rail to rail 
as she passed from one section to another, and she 
knew the unstable conditions under which this had to 
be accomplished. It was because of the appellee’s fail¬ 
ure to properly and safely use the appliances intended 
for her support, that she received the injury for which 
she has brought this suit. 

“The charge of negligent operation is said to be 
supported by the testimony to the effect that the attend¬ 
ant assigned by the appellant to the ocean wave was 
absent at the time of the accident to the appellee. It 
was the duty of the attendant to require those using 
the amusement to be ‘constantly moving’ and not to 
‘stand and ride up and down in the device’, as they 
had a tendency to do, thus causing it to become crowded 
and overloaded. It was evidently not intended or un¬ 
derstood to be the function of the attendant to accom¬ 
pany and assist the patrons at every stage of their 
passage over the moving platforms. Such a service, 
if practicable, would necessitate the employment of 
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many attendants. But the appellee, according to her 
testimony, was aware that no assistance of this nature 
was available, and no causal connection was proved to 
exist between the attendant’s absence and the appel¬ 
lee’s mishap. If present, and acting with the utmost 
diligence, it does not appear that the attendant could 
have obviated the accident and injury.” 

It would be quite as logical to assert that the plaintiff in 
the case at bar was guilty of contributory negligence as a 
matter of law. The case of Fulton Building Co. v. Stickel, 
135 Md. 542, 109 A. 434, is peeulairly in point. There, the 
defendant was the owner of an office building. The plain¬ 
tiff, in going down steps, was running his hand on the rail 
or banister. The plaintiff’s hand became impaled on a 
spike or pointed piece of metal. It was alleged that the 
defendant was guilty of negligence, and that the defendant 
knew, or in the exercise of ordinary care ought to have 
known, of the existence of said spike and that the spike was 
likely to impale the hands of persons having occasion right¬ 
fully to use said stairway. The accident happened during 
the daytime, and the stairway was well lighted—there was 
plenty of light. There was nothing unusual in the construc¬ 
tion of the stairway or the iron mesh on the banister. On 
the rail or banister at the top of the mesh work upright 
spikes of ornamental iron were fastened about five inches 
high above the rail, about as thick at the top as a pencil, 
and thicker below. The elevators were crowded and the 
plaintiff started to walk down from the fourth floor of the 
building, and in running his hand along the banister the 
spike pierced his hand and caused the injury. The court 
held that the plaintiff was guilty of contributory negligence 
as a matter of law, reversed a judgment for the plaintiff 
without awarding a new trial. The court said (pp. 549-50): 

“* **. He says he did not see any spike, but accord¬ 
ing to the principles announced by the authorities in 
this State, as well as elsewhere, as there is nothing to 
show that his sight is impaired, or he was not a man 


11 


of ordinary intelligence, lie cannot avoid the effect of 
liis contributory negligence by saying he did not see an 
object which, if he had used his senses, he in the nature 
of things must have seen, and he cannot be credited 
when he says he did not see it. Helm’s Case, 84 Md. 
515, 526; Md. Elec. Ry. Co. v. Beasley, 117 Md. 270, 279; 
Sullivan v. Smith, 123 Md. 546, 556; Mayor, etc. of Bal¬ 
timore v. Bassett t 132 Md. 427, 431, and many other 
cases to same effect. If he did not use his senses for 
his protection, as he should have done, he was guilty 
of negligence. He said that it was the first time that 
he had gone down the steps and hence, it is argued, he 
was not aware of the danger, but while he may not have 
been called upon to anticipate danger of injury, in using 
steps with which he was not familiar, he was at least 
required to see what other persons must have seen, if 
they used ordinary care.” 

The courts of the District of Columbia do not apply a dif¬ 
ferent rule. Where res ipsa loquitur is applied, the court 
has pointed out that the cause of an accident is (1) known, 
(2) in the defendant’s control, and (3) unlikely to do harm 
unless the person in control is negligent. Safeway Stores 
v. West, 86 U. S'. App. D. C. 99, 180 F. 2d 25 (where there 
was a defective door spring); Washington Loan <& Trust 
Co. v. Hickey, 78 IT. S. App. D. C. 59, 137 F. 2d 677 (where 
a window ventilator was defectively affixed to a building); 
Dorn v. Glen Echo Park Company, 86 U. S. App. D. C. 146, 
180 F. 2d 47 (where a kiddie car was in plaintiff’s control 
and was not shown to be defective). 

III. 

Defendants Had No Notice 

But there is another rule which would have prevented the 
submission of the plaintiff’s case to the jury: Even if some 
unidentified condition of the equipment were inferred to be 
the cause of injury, there is no proof that it was a condition 
of which the defendant had, or in the exercise of reason¬ 
able care could have had, notice or knowledge. In such 
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case, a verdict directed for the defendant was required. 
Selby v. S. Kami Sons Co., 64 App. D. C. 36, 73 F. 2d 853; 
Harrison v. Mortgage Inv. Co., 61 App. D. C. 155, 58 F. 2d 
SSI; F. TF. Woolworth Co. v. Williams, 59 App. D. C. 347, 
41 F. 2d 970. 


CONCLUSION 

There is no good reason to assume that the plaintiff did 
not have the means at hand to ascertain whether the equip¬ 
ment was defective in any respect that could have caused 
his injury. The slide in question has always been avail¬ 
able to him and his counsel. It is respectfully submitted 
that the plaintiff is seeking to substitute the doctrine of 
res ipsa loquitur for the slight effort required to look at 
the equipment at some time between the time of the acci¬ 
dent and the time of the trial. We respectfully submit that 
the trial judge had no alternative but to direct a verdict. 

Respectfully submitted, 

Louis M. Dentt, 

Thomas S. Jackson, 

Richard A. Bishop, 

Attorneys for Appellee, 
719-15tli St., N. W., 
Washington, D. C. 

Brandenburg & Brandenburg 
Of Counsel 














